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INTRODUCTION

Last spring, this Court enjoined Defendants USDA Animal and Plant Health Inspection Service et al.  (“APHIS”) from implementing a program to kill alleged “predators” of sage grouse across southern Idaho, based on violations of the National Environmental Policy Act (“NEPA”).   CIHD v. Collinge, 148 F. Supp.2d 1097 (D. Id. 2001).  

Now Defendants propose an even larger program to kill some 75% of coyotes, foxes, badgers, ravens, and other so-called sage grouse “predators” across approximately 1300 square miles of Idaho public lands, yet have still failed to comply with the requirements of NEPA.  Specifically, Defendants have simply issued a new “Environmental Assessment” (“EA”) to conclude that their proposed killing or disturbing of wildlife by aerial and ground shooting; use of traps, snares, M-44 cyanide devices, cyanide bait, or other poisons; placement of artificial nests or eggs; establishment of “draw” stations to attract wildlife; and other actions will have “no significant impact” upon the environment.    

As the U.S. Court of Appeals for the Ninth Circuit has repeatedly held, reliance on an EA fails NEPA’s fundamental requirement that federal agencies take a “hard look” at environmental effects of and alternatives to proposed federal actions, when the action is controversial, scientifically uncertain, or plaintiffs have raised “serious questions” that it may have significant environmental effects.  See National Parks and Conservation Assoc. v. Babbitt, 241 F.3d 722 (9th Cir. 2001); Metcalf v. Daley, 214 F.3d 1135 (9th Cir. 2000); Muckleshoot Indian Tribe v. USFS, 177 F.3d 800 (9th Cir. 1999); Blue Mtn. Biodiversity v. Blackwood, 161 F.3d 1207 (9th Cir. 1998), cert. denied 527 U.S. 1003 (1999); Idaho Sporting Congress v. Thomas, 137 F.3d  1146 (9th Cir. 1998) (all reversing EAs).   These authorities are squarely on point here, where Plaintiffs have demonstrated – both in last year’s litigation, and again in their comments to APHIS and accompanying expert declarations – that the proposed sage grouse predator project lacks scientific justification, will likely have broad unanticipated ecological effects, and is highly controversial (indeed ridiculed) among knowledgeable experts. 

Accordingly, Plaintiffs are again entitled to an injunction preventing Defendants from implementing the proposed sage grouse predator killing program.  Because Defendants have repeatedly stated they intend to launch the program immediately – and indeed, APHIS has already started parts of the program before even completing the EA challenged herein – a Temporary Restraining Order and/or immediate Preliminary Injunction are necessary. 

STATEMENT OF RELEVANT FACTS

Sage grouse (Centrocercus urophasianus) is a large bird highly dependent on native sagebrush habitats in western North America.  Loss of sagebrush-steppe habitat due to fire, grazing, and other human activities and population growth has caused a well-publicized decline in sage grouse populations in southern Idaho in recent decades.  

Rather than address ways to recover sage grouse by restoring its habitat to ecological health and sustainability, Defendants are again moving forward with a so-called “research project,” in cooperation with the Idaho Department of Fish and Game (“IDFG”) that is supposedly intended to help sage grouse by killing their predators.  See accompanying Declaration of Kathleen Fite (“Fite Decl.”), ¶¶ 13-22 & Exhs. 1-3 (describing program).  IDFG will pay APHIS to carry out extermination of potential sage grouse predators using aerial and ground hunting, leghold traps, snares, calling, M-44 cyanide devices,
 cyanide bait, fake and poison‑laced eggs placed in artificial nests, and other means.  See id.  Predators to be eliminated include coyotes, red fox, badgers, ravens, and other corvids (e.g. crows and magpies).  See id.  The project will last six (6) years, and encompasses six (6) areas totaling nearly 1300 square miles.  See id.  The conceptual design of the project calls for predator killing in three (3) “target areas” during Years 1 and 2, followed by a rest period of 20 months for all six (6) areas, and then the killing will resume in the “control areas” during Years 4 and 5.  See id.  The three (3) initial “target areas” are Cow Creek (70 square miles), Shoshone Basin (310 sq. mi.), and Little Lost River Valley (200 sq. mi.); and the three (3) initial “control areas” are Sheep Creek (310 sq. mi.), Brown’s Bench (240 sq. mi.), and Birch Creek (140 sq. mi.).  See id., ¶¶ 17, 19.  Predator killing will occur from March 1 through June 30 of each Study Year, save the rest period identified above.  See id., ¶ 14. 

NEPA Analysis

Neither APHIS nor the federal agencies managing the public lands on which the project will occur (BLM and Forest Service) has prepared an Environmental Impact Statement (EIS) addressing the likely environmental impacts of the program.  See Fite Decl., ¶ 51.  The only NEPA documents on which Defendants rely are a February 2002 Environmental Assessment entitled  “Predator Damage Management in Southern Idaho” (Fite Decl., Exh. 2) (hereafter, “2002 EA”), and accompanying Finding of No Significant Impact (“FONSI”) (Fite Decl., Exh. 3), both prepared by APHIS; and a 1994 programmatic, nation-wide EIS entitled, “Animal Damage Control Program” (“1994 EIS”).

The 1994 EIS is the same document which Defendants sought to rely on last year to defend their proposed action, and purports to provide NEPA coverage for APHIS to proceed with a program of killing wildlife nationwide.  See Fite Decl., Exh. 2 (2002 EA at 1-11). The 1994 EIS authorizes the killing of predators and other wildlife that impact livestock, crops, agriculture, aquaculture, forests and range, property, natural resources, and public safety.  See Fite Decl., ¶ 52.  The 1994 EIS does not discuss or analyze APHIS’s use of predator control activities for the benefit of other wildlife not otherwise protected under the Endangered Species Act.  See id.
Nor does the 1994 EIS assess any site specific impacts of APHIS’s predator killing activities throughout southern Idaho.  See id.  Indeed, the programmatic EIS never even mentions key areas of proposed predator killing activity, including Areas of Critical Environmental Concern (“ACEC”) and Wilderness Study Areas (“WSAs”).  See id.  In general, the 1994 EIS is an overly broad programmatic document that fails to analyze or discuss the use of lethal control methods to protect other non-listed wildlife, fails to assess the impacts of killing predators across southern Idaho, and fails to address any relevant, site-specific information to assist in complying with NEPA.  

After this Court enjoined a similar proposal last year for lack of adequate NEPA study, Defendant APHIS prepared the 2002 EA and FONSI to address an expanded predator killing project across nearly 1300 square miles of southern Idaho.  See Fite Decl., ¶ 17. APHIS intends to kill predators, and place lethal M-44 capsules—which are harmful to humans and wildlife alike—across ecologically critical areas, including WSAs and ACECs, and recreation areas upon public lands.  See id., ¶¶14, 16, 22.  The predator killing project will overlap with other predator control areas, which will create a compounding effect on wildlife and surrounding areas.  See id., ¶¶ 82-86.  Many leading sage grouse experts, wildlife biologists, and ornothologists have expressed deep reservations and concerns over the current proposed predator killing project.  See Braun, Chu, Cade, and Fite Declarations, filed herewith.   

The 2002 EA is devoid of essential details of the predator killing project—including specific location of the kill areas, placement of traps, and placement of sodium cyanide capsules—and it fails to discuss how the predator killing activities may affect non-target wildlife species or public lands and resources.  See Fite Decl., ¶¶ 50-54.  The EA completely avoids discussion of alternatives to predator killing, cumulative impacts of the predator killing, or mitigation measures to reduce the impact of the program upon the public lands and resources of the affected area.  See id. at ¶¶ 73-86.

In other words, Defendants have performed virtually no analysis of likely environmental effects of the plan to kill predators across broad swaths of southern Idaho, nor of alternative methods to achieve the stated goal of helping to recover sage grouse. 

APHIS recognizes that “one of the most important factors related to declines in” sage grouse is loss and degradation of habitat, see Fite Decl., Exh. 3, p. 4, yet the EA ignores the fact that loss of habitat, mainly due to fire, livestock grazing and other human activities, is known to be the most important limiting factor in sage grouse survival in southern Idaho.  See Braun Decl., ¶ 8; Cade Decl., ¶¶ 9, 15; Chu Decl., ¶ 6; Fite Decl., ¶ 75.  As one of IDFG’s own staff biologists states:  

 Breeding populations in the [areas not affected by fire] have all increased by >100% and in some cases by over 200% . . . . Making a legitimate case for predator control is damn difficult given the increase. . . . [I]f possible we should kill all predators playing with matches!

Fite Decl., Exh. 10 (8/24/00 Connelly memo). 

As discussed in detail in the accompanying Fite and Chu declarations, the EA also fails to address a wide range of environmental impacts that the predator killing project may have.  Likely adverse environmental effects not considered in the EA include: (a) Direct, indirect and cumulative effects upon habitat, behavior and populations of sage grouse, migratory birds, raptors, sensitive mammals as a result of human disruptions and presence; (b) Effects upon both predator and prey species from multiple impacts caused by recreational hunting, other predator control projects, and habitat losses; (c) Risks to human health and well-being, as well as interference with recreational uses and enjoyment of public lands; (d) Disruption of other scientific research projects; (e) Harm caused to wildlife by unsuccessful killing methods; and (f) Increased development of roads and off-road trails, soil erosion, habitat destruction, and weed invasion, resulting from increased human presence and activities in sensitive areas.  See Fite Decl., ¶¶ 50, 55-86. 

For example, the methods chosen for predator elimination raise serious concerns about possible threats to humans and their recreational uses of public lands in southern Idaho.   See id., ¶¶ 90-92.   The use of the M-44 cyanide device is extremely dangerous to both humans and animals, and is thus carefully regulated and requires a permit from the Environmental Protection Agency for most uses.  See id.  M-44's may not be used in areas of federal lands which have been set aside for recreational use, or where federally listed threatened or endangered species might be adversely affected – yet the program area includes these types of lands as well as the presence of threatened or endangered species, and will further entail use of M-44s on interspersed private lands in the project regions.  See id.  

Public Interest and Irreparable Harm

The predator killing project will cause ecological disturbance in an already stressed system, as a result of more human intrusions into sage grouse habitat and surrounding areas, without producing any legitimate data or discernable increase in sage grouse populations. For example, the nation’s leading sage grouse expert states in his accompanying declaration that the “proposed predator control effort . . . is without merit as no benefit to recruitment of breeding populations of either species is expected” yet “[t]his project would have a most profound effect on public lands where it would be implemented . . . .”  See Braun Decl., Conclusions.  Likewise, noted ornithologist Tom Cade – a founder of the Peregrine Fund, located in Boise – states that: “Really effective elimination of predators from such large areas is unlikely even considering the Rambo-like tactics of [APHIS] Wildlife Services personnel. . . .  Whether WS field operatives can or would provide state biologists with the kind of cooperation and precise data the latter require to achieve their study design and goals is highly unlikely in my opinion.” Cade Decl., ¶¶ 17-19.  See also Fite Decl., ¶¶ 33-49, 100-103; 

The project may even have harmful effects on sage grouse – directly contrary to its stated goals – by disrupting sage grouse nesting or even encouraging other predation.  Braun Decl., ¶ 8; Chu Decl., ¶ 9; Fite Decl., ¶¶ 33-39, 44-45.  Yet none of these environmental effects is discussed at even the most general level in the EA.  

Sage grouse experts who have examined the predator killing project -- including both independent biologists and leading biologists within IDFG -- have raised significant objections to the scientific premises of the project and its methods.  See accompanying Declarations of Dr. Clait Braun, Dr. Thomas Cade, Ted Chu and Kathleen Fite (Mr. Chu and Ms. Fite both are former IDFG biologists having extensive experience with sage grouse); Fite Decl., Exhs. 5 & 10 (memoranda from IDFG and APHIS personnel, expressing concerns and objections to the project).  

For example, agency employees have expressed serious concern about the species targeted for elimination, pointing out that raptors (such as hawks) and ground squirrels account for more sage grouse mortality than any of the species targeted by APHIS.  See Fite Decl., Exh. 10 (8/24/00 memo from IDFG Wildlife Biologist Jack Connelly) (“Making a legitimate case for predator control is damn difficult given the increase in populations over the last 5 years.”); Chu Decl., ¶ 6-7.   Even more damning, IDFG’s leading sage grouse expert recently surveyed sage grouse literature and data, and concluded that “predation has not been identified as a major limiting factor for sage grouse,” thus questioning why the program was even being undertaken.   See Chu Decl., ¶ 6 quoting Connelly et al, August 2000. 

The areas selected for the study are likely to lead to skewed research results, as IDFG biologists and Defendants have acknowledged.  Defendant Collinge admits that he is concerned with the pairs of land selected, specifically that pairing the Cow Creek “target” area (where predators will be killed immediately) with the Sheep Creek “control” area (where no predators will be initially killed) may skew the results.  See Fite Decl., Exh. 8 (6/20/01 Collinge memo).

Plaintiffs submitted extensive comments to APHIS on the February 2002 EA, documenting these points and others.  See Fite Decl., Exh. 8.   APHIS has chosen to ignore them, issuing a “Finding of No Significant Impact” (“FONSI”) and Decision Notice (“DN”) on April 16, 2002, determining to proceed with the project.  Indeed, Plaintiffs have discovered that despite the intense public opposition and comments submitted to APHIS about the proposal, the agency has already started to implement the project, even before the FONSI and DR were issued, by constructing artificial nesting sites at numerous locations upon the public lands in March 2002.  See Fite Decl.,  ¶¶ 104-114.  APHIS has also informed IDFG that even if Plaintiffs succeed in getting another injunction this year against the project, it will “delegate” its staff to IDFG to launch the predator killing project.  See id. at ¶ 114.  This attitude of blatant disregard for NEPA’s requirements, and the jurisdiction of the Court, thus further support entry of the requested injunction. 

ARGUMENT

I.
STANDARD FOR INJUNCTIVE RELIEF
Under Federal Rule of Civil Procedure 65, the Court may issue a temporary restraining order and/or preliminary injunction pending full resolution of Plaintiffs' claims on the merits.  Fed. R. Civ. P. 65; University of Texas v. Camenish, 451 U.S. 390, 395 (1981); Weinberger v. Barcelo, 456 U.S. 305 (1982).  The test for injunctive relief under Rule 65 balances considerations of a plaintiff’s likelihood of prevailing on the merits, the respective harms to the parties, and the public interest. Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982). 

The U.S. Court of Appeals for the Ninth Circuit employs a “sliding scale” approach to evaluate these factors. Roe v. Anderson, 134 F.3d 1400, 1402 (9th Cir. 1998); Marbled Murrelet v. Babbitt, 83 F.3d 1068, 1073 (9th Cir. 1996); Sierra Club v. Marsh, 816 F.2d 1376, 1382-83 (9th Cir. 1987). Thus, injunctive relief is available to a plaintiff  “who demonstrates either:  (1) a combination of probable success on the merits and the possibility of irreparable harm; or (2) that serious questions are raised and the balance of hardships tips in its favor.” A&M Records v. Napster, 239 F.3d 1004, 1014 (9th Cir. 2001).  These two formulations represent two points on a sliding scale in which the required degree of irreparable harm increases as the probability of success decreases.  Roe, 134 F.3d at 1402.

II.
DEFENDANTS HAVE AGAIN VIOLATED NEPA 

Immediate injunctive relief is appropriate, first, because Defendants have again violated NEPA by relying on the 2002 EA to justify proceeding with the sage grouse predator killing project, rather than preparing an EIS.  Further, the 2002 EA itself is grossly inadequate under NEPA to support Defendants’ conclusion that the predator killing project will have “no significant impact on the environment.”
In reviewing Defendants’ NEPA violations in this case, the Court applies an arbitrary and capricious standard, asking whether the agency has taken a “hard look” at the consequences of its actions, “based [its decision] on a consideration of the relevant factors,” and provided a “convincing statement of reasons why a project’s impacts are insignificant.” National Parks & Conservation Ass’n (“NPCA”), 241 F.3d at 736; Blue Mtns. 161 F.3d at 1211. 


A.
Requirements of the National Environmental Policy Act 

At its most basic level, NEPA requires that the decisionmaker, as well as the public, be fully informed—i.e., “that environmental information is available to public officials and citizens before decisions are made and before action is taken.” 40 C.F.R. § 1500.1(b). NEPA ensures that the agency “will have available, and will carefully consider, detailed information concerning significant environmental impacts; it also guarantees that the relevant information will be made available to the larger [public] audience.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).  See also Blue Mtns., 161 F.3d at 1212 (agency analysis must be “fully informed and well-considered”).
NEPA requires that an EIS be prepared for all major Federal actions that “may significantly affect the quality of the human environment.” 42 U.S.C. § 4332(2)(C); Robertson, 490 U.S. at 336.  See also Foundation for North American Wild Sheep v. United States Dep’t of Agric., 681 F.2d 1172, 1177-78 (9th Cir. 1982). An agency may first prepare an EA to determine whether the action may have a significant effect on the environment. 40 C.F.R. § 1501.4.  If the EA establishes that the action “may have a significant effect upon the . . . environment, an EIS must be prepared.” NPCA, 241 F.3d at 730; Blue Mtns., 161 F.3d at 1212. If the EA establishes that there will be no significant impact on the environment, the agency must issue a FONSI accompanied by a “‘convincing statement of reasons’ to explain why a project’s impacts are insignificant.” NPCA 241 F.3d at 730, citing Metcalf v. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000).  See also 40 C.F.R. §§ 1501.4, 1508.9.  Essentially, the agency must show that it has taken a “hard look” at the environmental impacts of the proposed action. Blue Mtns., 161 F.3d at 1211. See also NPCA, 241 F.3d at 730; Wetlands Action Network v. U.S. Army Corps of Eng., 222 F.3d 1105, 1114 (9th Cir. 2000) (reviewing agency’s decision to prepare EA rather than EIS).

If there is any substantial question that a proposed action may be “significant,” then the agency is required by NEPA to perform a full EIS.  As the Ninth Circuit has stated: 

An EIS must be prepared if “substantial questions are raised as to whether a project . . .  may cause significant degradation of some human environmental factor.” . . . Thus, to prevail on a claim that the [agency] violated its duty to prepare an EIS, a “plaintiff need not show that significant effects will in fact occur.” . . . It is enough for the plaintiff to raise “substantial questions whether a project may have a significant effect” on the environment. 

Blue Mtns, 161 F.3d at 1212, quoting Idaho Sporting Congress v. Thomas, 137 F.3d at, 1149-50.

The Ninth Circuit recently reaffirmed this analysis in NPCA, 241 F.3d at 737, in which the Court reversed an agency’s reliance on an EA to support a project that was both controversial and had significant uncertainty in its possible environmental effects.
Whether there may be a significant impact on the environment requires consideration of two broad factors: “context” and “intensity.” 40 C.F.R. § 1508.27; 42 U.S.C. § 4332(2)(C).  See also NPCA, 241 F.3d at 731. Context means the “significance of an action must be analyzed in several contexts such as society as a whole . . . , the affected region, the affected interests, and the locality.” 40 C.F.R. § 1508.27(a). Intensity indicates the “severity of impact,” which includes consideration of, inter alia, the unique characteristics of the geographic area; the degree to which the effects on the environment are likely to be highly controversial; the degree to which the possible effects on the environment are highly uncertain or involve unique or unknown risks; and whether the action is 

related to other actions with individually insignificant but cumulatively significant impacts.  Id. at § 1508.27(b). 

An agency must prepare an EIS if the environmental effects of a proposed action are highly uncertain. See Blue Mtns., 161 F.3d at 1213. Preparation of an EIS is mandated where uncertainty may be resolved by further collection of data, see id. at 1213-14 (lack of supporting data and cursory treatment of environmental effects in EA does not support refusal to produce EIS); or where the collection of such data may prevent “speculation on potential . . . effects. The purpose of an EIS is to obviate the need for speculation by insuring that available data are gathered and analyzed prior to the implementation of the proposed action.” Sierra Club v. U.S. Forest Serv., 843 F.2d 1190, 1195 (9th Cir. 1988).

B.
The Proposed Action Requires Preparation of an EIS.

Defendants violated NEPA by failing to prepare an EIS for the proposed sage grouse predator killing program. As discussed above, and set forth in detail in the accompanying expert declarations, Plaintiffs have demonstrated that at least “substantial questions” exist in several respects regarding whether the sage grouse predator killing program will have a significant effect on the environment under 40 C.F.R. § 1508.27(b).   These include the sheer size of the project (affecting 1300 square miles of public lands in Idaho); the large numbers of wildlife to be killed (up to 75% of all foxes, coyotes, badgers, ravens, magpies and other alleged “predators” in the target areas); and the likely ecological ramifications of the project (effects on other wildlife from loss of predators, effects upon habitat, etc.).  See Cade, Braun, Chu and Fite Declarations.  Plaintiffs have also demonstrated that the proposed action is highly controversial, both scientifically and in the court of public opinion; and that as an “experimental” program that has little or no scientific precedent, the full scope of the project’s likely effects is deeply uncertain.  Id.


The Ninth Circuit’s decision in NPCA, in which the Court reversed an agency’s reliance on an EA to support a controversial project with uncertain environmental effects, is directly on point here.  The predator killing project is unquestionably controversial, and significant uncertainty surrounds its possible environmental effects. Plaintiffs are thus likely to prevail on their claim that Defendants were obligated to perform an EIS before proceeding with the sage grouse predator killing program.

Further, APHIS’s own regulations implementing NEPA require the preparation of an EIS in this case.  APHIS is required to prepare an EIS when it undertakes actions which represent “new or untried methodologies, strategies, or techniques to deal with pervasive threats to animal and plant health . . . .”  7 C.F.R. § 372.5(a).  An agency’s failure to follow its own regulations constitutes arbitrary and capricious action under the APA. Idaho Watersheds Project v. Hahn, 187 F.3d 1035 (9th Cir. 1999); Neighbors of Cuddy Mtn., 137 F.3d at 1376-80; Idaho Sporting Congress, 137 F.3d at 1152-53.  

APHIS readily admits that the predator control programs represents an expansion beyond existing predator control methods, and includes new and untried strategies of predator control to protect sage grouse and other wildlife, see 2002 EA at 1-3 (Fite Decl., Exh. 2); and APHIS admits that the project is “experimental,” id at 3-9. 

Further, APHIS has applied for an Experimental Use Permit from EPA allowing it to use sodium cyanide capsules in a manner which is not presently permitted, and which represents new and untried method of using M-44s to control an alleged predator problem. See Fite Decl., Exh. 17 & 18.  EPA itself has identified APHIS’s methodologies as an “experimental program.”  Id.  It is precisely this type of experimental strategy and methodology used to control an ostensible threat to animals and plants that fall within NEPA’s regulations requiring an EIS, discussed above. 

In conclusion, Plaintiffs will easily meet their burden of establishing that the proposed program is highly controversial and represent untried and experimental methods and techniques, and thus APHIS has violated NEPA by not preparing an EIS over the proposal. 

D.
The EA is Wholly Inadequate. 
In addition, Plaintiffs are likely to prevail on their related claim that the 2002 EA itself is inadequate under NEPA.  

An EA must (1) provide sufficient evidence and analysis for determining whether to prepare an EIS or a FONSI; (2) aid a Federal agency’s compliance with NEPA when no EIS is necessary; and (3) facilitate preparation of an EIS if necessary.  See 40 C.F.R. § 1508.9(a)(1-3).  EAs must also include a discussion of alternatives to the proposed action, as well as the cumulative impacts of the proposed action.  See id. at § 1508.7.  If the EA establishes that there will be no significant impact on the environment, the agency must issue a FONSI, accompanied by a “‘convincing statement of reasons’ to explain why a project’s impacts are insignificant.” NPCA, 241 F.3d at 730;  40 C.F.R. §§ 1501.4, 1508.9.  The agency must show that it has taken a “hard look” at the environmental impacts of the proposed action. See Blue Mtns., 161 F.3d at 1211. The 2002 EA fails these requirements in every respect.

i. Defendants Failed to Take A “Hard Look” at the Ecological 


Consequences of the Proposed Actions.


The 2002 EA completely ignores many likely direct and indirect impacts from the killing and “research” activities planned for public and private lands in southern Idaho.  As Ms. Fite explains, the traffic of trappers and researchers moving by vehicle and foot over the fragile and extremely muddy springtime soils and stream crossings in the project area will likely result in expansion of existing roads, and the formation of new roads to avoid impassible areas.  See Fite Decl., ¶¶ 34, 61-65.  These activities will increase human intrusions into wildlife habitat and could damage the habitat of rare plant and other special status or federally listed species (such as bull trout) and they may also facilitate the spread of noxious weeds into sagebrush habitat, already a significant problem in the area, and thus contribute to further degradation of sage grouse habitat.  Fite Decl.,  ¶¶ 50, 52, 57-68.  Yet none of these likely effects is even mentioned in the EA –even though Plaintiffs expressly raised them before the Court in the litigation last year!

Numerous adverse impacts can also be expected on sage grouse themselves, as well as other birds and wildlife.  See Braun Decl., General Conclusions, ¶ 8; Chu Decl., ¶ 9; Fite Decl., ¶¶ 36-41, 46, 50-51, 82.  The period for the research project (early-March through mid-June) is the nesting period for sage grouse and virtually all migratory songbirds and raptors; and is also the birthing period for most native mammals.  See Fite Decl., ¶ 36.  Activities planned under the predator killing project – including aerial gunning, placement of poison bait and fake nests, and other human intrusions -- could disturb and disrupt sage grouse breeding, nesting or rearing; and actually increase predation on sage grouse.  See id., ¶¶ 37-41.  Similarly, sensitive species such as sharp‑tail grouse (an ESA-listed candidate species) could be vulnerable to nest abandonment due to the disturbance caused by the predator killing activities.  See id., ¶46.


Although only coyotes, red fox, badgers and ravens are the target species in this project,  other non-target species which could be impacted include numerous birds of prey such as redtailed hawk, golden eagle and ferruginous hawk (which are both BLM special status species), wolverines, bobcats, and also threatened or endangered species such as the Canada lynx and the gray wolf.  See  Fite Decl., ¶¶ 48-49. Bobcats, wolverines, kit foxes and many other species are also likely to be impacted by the disturbance of intensive research activity coupled with predator killing.  See id.

 
In conclusion, in authorizing the proposed predator killing activities, APHIS has failed to assess adequately the likely direct and indirect impacts of the project, and has remained willfully blind to the actual implications of the predator killing on sage grouse, sharp-tailed grouse, other wildlife and the affected environment.  As such, APHIS has categorically failed to take the requisite “hard look,” and, therefore, the EA and FONSI violate NEPA. 


ii.
APHIS Failed to Consider Cumulative Impacts. 

The EA also failed to adequately discuss the cumulative impacts of the proposed predator killing study.  Cumulative impacts are defined under NEPA as "the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions [of federal, state, and private actors]."  40 C.F.R. § 1508.7. Cumulative impacts may result "from individually minor but collectively significant actions taking place over a period of time."  Id.
 Recent Ninth Circuit cases have emphasized the importance of the NEPA requirement that agencies consider cumulative impacts.  In Carmel-by-the-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1160-61 (9th Cir. 1997), the Ninth Circuit ordered the Federal Highway Administration to re-evaluate its cumulative impacts analysis for a highway project in California, stating:  “The [EIS] fails both to catalogue adequately past projects in the area, and to provide useful analysis of the cumulative impact of past, present and future projects and the [proposed project].”  The Court also noted that it was the federal agencies’ burden under NEPA to “properly describe other area projects or detail the cumulative impacts of these projects;” plaintiffs were not required to come forward with a list of the projects the agency had failed to consider.  Id. at 1161.   In Neighbors of Cuddy Mountain, 137 F.3d at 1379, the Ninth Circuit stated:

To ‘consider’ cumulative effects, some quantified or detailed information is required.  Without such information, neither the courts nor the public, in reviewing the Forest Service’s decisions, can be assured that the Forest Service provided the hard look that it is required to provide. 

See also Blue Mtns., 161 F.3d at 1214-16 (reversing and enjoining timber sale evaluated under an EA for failure to consider cumulative impacts of proposed future timber sales); Muckleshoot, 177 F.3d at 811 (enjoining Forest Service land exchange for failure to consider cumulative impacts, and rejecting Forest Service analysis which amounted to “very broad and general statements devoid of specific, reasoned conclusions”). 


Here, the EA utterly fails to examine the likely cumulative impacts that will be caused by the predator killing program.  An obvious example of the kind of cumulative impact that begs consideration is when activities of similar intensity are simultaneously occurring on the same areas within southern Idaho as the predator killing project.  APHIS presently conducts extensive predator control activities associated with public lands grazing allotments and private lands in and around the proposed study areas.  See Fite Decl., ¶¶ 82-86.  Yet, the cumulative impacts from these actions have not been assessed.


Further, APHIS failed to assess the cumulative effects on wildlife of the predator killing project and other ongoing predator killing activities in neighboring Oregon and Nevada.  For example, the western boundary of the Cow Creek target area is located very close to Oregon, the Browns Bench Study Area actually extends into northern Elko County, Nevada, and the Shoshone Basin Study Area approaches the Nevada state line for several miles.  See Fite Decl., ¶ 83.  Yet, APHIS fails to discuss any on-going predator removal actions within either Nevada or Oregon, further fails to include any assessment of the public lands in Oregon and Nevada that are likely to be impacted by this project, and the potential cumulative effect of these removal actions. Defendant Collinge himself has recognized the likely impact of predator control in Oregon on the Cow Creek study area.
  Thus, although Defendants recognize the potential cumulative impacts on neighboring lands, the EA failed to assess these impacts.  


The EA also fails to discuss the cumulative impacts of the Proposed Action on contiguous private lands.  For example, contiguous with the Cow Creek target area is a 28 square mile block of private land called “Chipmunk” lands, and to the south are two blocks of land belonging to the State of Idaho, approximately 15 and 4 square miles respectively.  Fite Decl., ¶ 84.  On the western side, more than 100 square miles of largely contiguous private land extends along Cow Creek and Jordan Creek near Jordan Valley, Oregon.  Id.  APHIS apparently has agreements with private landowners to control predators on blocks of their land, including the use of M-44s.  Id.  In addition, a sage grouse study program is already underway in this area, as part of the settlement agreement between conservationists (including Plaintiffs CIHD and ICL), the Air Force, and BLM over the Air Force’s expanded bombing range proposal.  Id., ¶¶ 41, 45.  None of these ongoing activities is acknowleged in any NEPA analysis, yet they pose a range of adverse cumulative impacts, including disruption of current studies, multiple intrusions and disruption of sage grouse activities, and levels of predator killing likely to be far greater than is analyzed in the EA. 


In summary, the existing NEPA documents utterly fail to analyze cumulative impacts of this proposal on soils, water, watersheds, wildlife, wildlife populations, native vegetation, recreational uses and users, and threatened and endangered and other special status species.  Because of the absence of cumulative impacts consideration, Defendants cannot demonstrate that they took a “hard look” at the consequences of the sage grouse predator killing program, nor that they provided “a ‘convincing statement of reasons’ [in the EA] to explain why a project’s impacts are insignificant,” as required under NEPA.   Blue Mtns, 163 F.3d at 1212.  Plaintiffs are thus likely to prevail on their claim that Defendants violated NEPA by not assessing cumulative impacts.


iii.
APHIS Failed to Address A Reasonable Range of Alternatives. 

Another basic requirement of NEPA is that federal agencies must consider a reasonable range of alternative actions.   See 42 U.S.C. § 4332(2)(c)(iii); 40 C.F.R. § 1502.14; Bob Marshall Alliance v. Hodel, 852 F.2d 1223 (9th Cir. 1988), cert. denied, 489 U.S. 1066 (1988).  This requirement applies to EAs as well as EISs.  See 40 C.F.R. § 1508.9(b).  Alternatives are indeed the “heart” of the document.   See 40 C.F.R. § 1502.14.  The range of alternatives should "sharply [define] the issues and [provide] a clear basis for choice among options by the decisionmaker and the public." Id.  Under NEPA, alternatives analysis must:

(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their having been eliminated. . . .

(c) Include reasonable alternatives not within the jurisdiction of the lead agency.

40 C.F.R. § 1502.14 (a) and (c).  See California v. Block, 690 F.2d 753, 765-69 (9th Cir. 1982) (reversing EIS for failure to address reasonable range of alternatives). 


Here, Defendants have violated this NEPA requirement by failing to consider meaningfully alternatives to this predator killing study.  The EA identifies, but fails to discuss, four alternatives to the on-going predator killing activities in southern Idaho, and neglects to consider any alternative to the proposed predator killing to benefit wildlife.  See Fite Decl., Exh. 2 (EA at 3-1).  


The asserted need for the sage grouse predator project is based on the need for a program to protect wildlife.  See 2002 EA at 1-3.  Yet, the EA fails to examine any alternative, save predator killing.  APHIS fails to consider the following viable alternatives: (1) reduction in recreational hunting of sage grouse; (2) improvement in sage grouse habitat by reducing or eliminating grazing, which is widely considering the limiting factor on sage grouse populations; (3) identifying alternative sites to the Proposed Action that have fewer special management areas; (4) employment of non-lethal taste aversion methods; (5) employment of only “corrective management actions” to control alleged sage grouse depradation; and (6) limiting APHIS’s ecologically intrusive activities to smaller and more confined geographic areas.  See Fite Decl., ¶¶ 74-81.  A “viable but unexamined alternative renders [the environmental analysis] inadequate.”  Muckleshoot, 177 F.3d at 814, quoting Citizens for a Better Henderson v. Hodel, 768 F.2d 1051, 1057 (9th Cir. 1985).  


Under Ninth Circuit precedent in Muckleshoot and California v. Block, Plaintiffs are thus likely to prevail on their claim that Defendants violated NEPA by not assessing cumulative impacts.


iv.
Defendants Ignored Sound Science.
Defendants’ reliance on the scientifically discredited and unsubstantiated premise that predators are adversely affecting sage grouse nesting success violates NEPA.  See Seattle Audubon Society v. Espy, 998 F.2d  699, 703‑04 (9th Cir. 1993) (overturning decision which “rests on stale scientific evidence, incomplete discussion of environmental effects . . . and false assumptions”); Friends of the Earth v. Hall, 693 F. Supp. 904, 934 (W.D. Wash. 1988) (finding that an agency’s environmental analysis violates NEPA when it fails to disclose and respond to "the opinions held by well respected scientists concerning the hazards of the proposed action is fatally deficient”).  See also Braun Decl., ¶ 8; Cade Decl., ¶ 11, Chu Decl., ¶ 6.  

In Portland Audubon Society v. Espy, plaintiffs environmental groups sued the U.S. Forest Service over its EIS for management of lands within the habitat of the northern spotted owl.  The district court granted plaintiffs a permanent injunction due, in part, to the Forest Service’s dismissal of critical scientific information regarding the impacts of the proposed action on the northern spotted owl.  In affirming the district court decision, the Ninth Circuit found that the EIS “did not address in any meaningful way the various uncertainties surrounding the scientific evidence upon which the [decision] rested. . . .”  Id. at 704.  The Ninth Circuit further stated, “It would not further NEPA’s aims for environmental protection to allow the Forest Service to ignore reputable scientific criticisms that have surfaced . . . .”  Id.  

Portland Audubon is directly on point here.  Although the EA is replete with citations and statements undermining the premise of the proposed predator killing, see EA at 1-7 (“[Scientific] analysis also suggested that predator removal did not consistently result in increased breeding populations [of sage-grouse] in the year following predator control.”); EA at 2-6 (“In localized areas where W[ildlife] S[ervices] does remove some portion of the predator population, dispersal of predators from adjacent areas typically contributes to repopulation of the area with a few weeks to a year . . . .”), APHIS has failed completely to address in a meaningful way the scientific uncertainties inherent in its experiment.  See Braun Decl., General Conclusions (“The proposed predator control effort . . . is without merit . . . .”), ¶ 8 (“The EA correctly reports that predation on sage-grouse nests does not appear to be a major problem with sage-grouse recruitment in southern Idaho.”); Chu Decl., ¶ 6 (“The proposal fails to . . . address a large body of scientific evidence and findings which reveal its underlying premise -- that Idaho sage grouse and mule deer populations are being depressed, or limited by predation -- as faulty and not scientifically supportable.”).

Indeed, the leading peer-reviewed paper on the impacts of predators on sage grouse population concludes that predator control is not recommended unless nest success of sage grouse is less than 25% or survival of adult hens is less than 45%, a rate far below the current survival rate in Idaho.  See Fite Decl., Exh. 11 (Connelly, Schroeder, Sands and Braun, Guidelines to Manage Sage Grouse Populations and Their Habitats, Wildlife Society Bulletin 2000, 28(4)).

Further, several wildlife biologists and wildlife organizations submitted comments on the EA prior to issuance of the FONSI concerning the faulty scientific justification for the predator killing project; yet APHIS, again, failed to adequately address the scientific shortcomings of the predator kill project.  See Fite Decl., Exhibit 13; Cade Decl., ¶ 2.  

In summary, these many defects – failure to prepare an EIS, lack of analysis of environmental impacts, alternatives, and cumulative impacts of the predator killing activities – violate NEPA in fundamental respects.  Accordingly, Plaintiffs have easily satisfied their burden of showing likely success on the merits of their claims, warranting issuance of the requested injunction.

III. APHIS VIOLATED FLPMA.

Aside from its violations of NEPA, injunctive relief is also warranted because APHIS is separately violating FLPMA by authorizing Proposed Actions that are inconsistent with, and violative of, the appropriate BLM Resource Management Plans.    

A. Standard of Review


In assessing Plaintiffs’ claim that APHIS is violating FLPMA, the Court applies the APA standard of whether BLM has acted in a manner that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). An agency’s failure to follow its own regulations constitutes arbitrary and capricious action under the APA.  See Idaho Watersheds Project v. Hahn, 187 F.3d 1035 (9th Cir. 1999); Neighbors of Cuddy Mtn., 137 F.3d at 1376-80; Idaho Sporting Congress, 137 F.3d at 1152-53.


B.
Requirements of the Federal Land Policy and Management Act

FLPMA is BLM’s basic “organic act” for management of the public lands under the agency’s administration. FLPMA requires BLM to manage the public lands consistent with “principles of multiple use and sustained yield.” 43 U.S.C. §§ 1701(7), 1732(a). Under FLPMA, the BLM must develop land use plans for the public lands under its control.  See 43 U.S.C. § 1712.  The BLM is required to “manage the public lands under principles of multiple use and sustained yield, in accordance with the land use plans developed . . . under section 1712.”  43 U.S.C. § 1732.  All resource management decisions made by the BLM must conform to the approved land use plan, see 43 C.F.R. § 1610.5-3(a); to conform with a land use plan, a resource management decision “shall be specifically provided for in the plan, or if not specifically mentioned, shall be clearly consistent with the terms, conditions, and decisions of the approved plan.”  43 C.F.R. § 1601.0-5.  BLM must also “take appropriate” measures to ensure that activities of other users of public lands under permits, contracts and agreements also conform to the RMP.  See id. at 1610.5-3(b).  If a proposed action is not clearly consistent with the land use plan, BLM must amend the plan, complying with NEPA and allowing for public participation.  See 43 C.F.R. §§ 1610.5-3, 1610.5-5.

In this case, APHIS is required to conduct activities on BLM lands in accordance with and consistent with the appropriate BLM Resource Management Plan or Management Framework Plan.  See Fite Decl., Exh. 7 (Interagency Memorandum of Understanding Concerning Animal Damage Control and National Environmental Policy At (NEPA) Compliance,  60 Fed. Reg. 26045-48 (May 16, 1995)).  

C.
APHIS Violated Several Resource Management Plans.

The proposed predator kill activities in southern Idaho violate BLM’s land management plans, including:

1.
The Challis Resource Area Resources Management Plan (“RMP”) (BLM 1998), which prohibits motorized vehicle use within the Donkey Hills ACEC from December 16 through April 30, see RMP at Vol. 1, p. 32.  The Proposed Action permits all predator control actions within the Donkey Hill ACEC, including driving a motor vehicle to conduct activities associated with predator killing (e.g. setting traps, retrieving predators, setting M-44 canisters, checking traps, etc.).  As the predator killing activities are scheduled to begin in early March of each year, APHIS has failed to comply with the Challis RMP prohibition on motorized vehicles with Donkey Hills ACEC.  

2.
The Challis RMP also requires all actions to maintain protection of the  crucial elk habitat identified as a critical value within the Donkey Hills ACEC, and requires APHIS to fully analyze any potential adverse effects on bighorn sheep or elk populations relating to the predator killing activities, see RMP at Vol. 1, p. 95, no. 6.  The EA categorically fails to discuss or analyze, the potential adverse effects of the Proposed Actions on the bighorn sheep and elk populations within the Donkey Hills ACEC.

3.
 The Challis RMP also requires APHIS to protect the critical and unique values, including wetland, rare plant, and special recreational values of the Summit Creek ACEC, see RMP at Vol. 1, p. 38, and limit motorized vehicle use to the Howe-May Road, see id.  The EA fails to identify the nature and extent of the proposed use of the Summit Creek ACEC, including its roads and tracks.

4.
The Proposed Actions also violate the Challis RMP by undermining protection of key habitat areas for sage grouse, raptor nest sites, and elk calving areas, within designated restricted periods, see RMP at Vol. 1, p. 96, no. 8.  Specifically, the Challis RMP restricts all activities within sage grouse strutting grounds and sage grouse nesting/brooding-rearing habitat areas from March 1 through May 15, and April 15 through June 30, respectively.  The proposed predator killing activities will by necessity occur within these areas beginning on March 1 and end in mid-June for each project year.  Neither the existing NEPA analysis nor IDFG has expressly vitiated the need to comply with the Challis RMP requirements.  See RMP at Vol. 1, p. 96;  EA at Map 6 (Little Lost Female Sage Grouse total spring homerange and lek site).

5.
The Jarbidge Resource Management Plan and FEIS (BLM 1985), which prohibits occupancy of (1) sage grouse and sharp-tailed grouse breeding grounds and nesting/brooding reading habitat from February 15 through June 30, and April 15 through June 30, respectively; (2) mule deer crucial winter habitat from December 1 through April 30; and (3) antelope crucial winter range from December 1 through April 30.  In fact, the Jarbidge RMP specifically prohibits all occupancy of sage grouse habitat extending within a two (2) mile radius of the lek.  Again, by definition, the predator killing project will necessary occur within two (2) miles of a sage grouse lek.  Compare Jarbidge RMP at 92 and Map 3-5 and EA Maps 4 (Brown’s Bench) and 5 (Shoshone Basin).


Under FLPMA, if a proposed action is not clearly consistent with the land use plan, BLM must amend the plan, complying with NEPA and allowing for public participation.  See 43 C.F.R. §§ 1610.5-3, 1610.5-5.  Defendants are under an affirmative obligation to conform management decisions to existing land use plans.  See National Parks and Conservation Ass’n v. FAA, 998 F.2d 1523, 1526 (10th Cir. 1993) (nonconforming land use required RMP amendment); Jenott Mining Corp, 134 IBLA 191, 194 (1995); Marvin Hutchings v. BLM, 116 IBLA 55 (1990); Southern Utah Wilderness Alliance et al., 111 IBLA 207, 212 (1989) (striking down BLM decision that did not comply with land use plan); Uintah Mountain Club, 112 IBLA 287 (1990) (same).  Defendants have failed to amend the appropriate Resource Management Plans to permit the predator killing actions, and therefore, are violating FLPMA.  See Neighbors of Cuddy Mtn v. U.S Forest Service, 137 F.3d 1372 (9th Cir. 1998)(reversing EIS for authorizing action inconsistent with the forest plan).    Accordingly, Plaintiffs have easily satisfied their burden of showing likely success on the merits of their claims, warranting issuance of the requested injunction.

III.
THE BALANCE OF HARMS AND THE PUBLIC INTEREST FAVOR 


ISSUANCE OF AN INJUNCTION

As the Supreme Court has noted, environmental harm by its nature is often permanent or irreparable, and the "balance of harms usually favors issuance of an injunction to protect the environment."  Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 545 (1987).  The Ninth Circuit and other courts have thus repeatedly recognized that injunctive relief is usually appropriate for noncompliance with environmental laws.  See Thomas v. Peterson, 753 F.2d 745, 764 (9th Cir. 1985) ("absent unusual circumstances" an injunction is proper remedy for failure to comply with NEPA); Save Our Ecosystems v. Clark, 747 F.2d 1240, 1250 (9th Cir. 1984) ("only in rare circumstances may a court refuse to issue an injunction" where environmental laws violated); Sierra Club v. USFS, 843 F.2d 1190, 1195 (9th Cir. 1988) ("where environmental injury is `sufficiently likely,' the balance of harms will usually favor the issuance of an injunction to protect the environment").  See also Muckleshoot Indian Tribe v. USFS, 177 F.3d 800 (9th Cir. 1999);  Blue Mtn. Biodiversity Project v. Blackwood, 161 F.3d 1207 (9th Cir. 1998);  Idaho Sporting Congress v. Thomas, 137 F.3d  1146 (9th Cir. 1998);  Neighbors of  Cuddy Mtn. v. USFS, 137 F.3d  1372 (9th Cir. 1998) (all enjoining agency actions for violations of environmental laws).
  

Injunctive relief is similarly needed here to prevent irreparable harm from occurring as a result of the imminent wildlife killing and other activities planned by Defendants.  The killing of wildlife is obviously irreparable, and would harm the interests of Plaintiffs and their members.  See Chu and Fite Declarations.  Moreover, as described above, the sensitive sagebrush ecosystem in which Defendants’ activities are planned may be irreparably harmed if an injunction does not issue immediately.  Destruction and degradation of soils, wildlife, watersheds, sensitive plant and animal species, recreational uses, threatened and endangered species -- impacts which have never been studied in any NEPA document -- will occur.  Id.  Moreover, Plaintiffs right to participate in the process will be irretrievably lost.

On the contrary, Defendants will suffer no harm if their program is delayed.  All of the scientific evidence, and IDFG’s own experts, indicate that the study is not likely to accomplish its objectives or provide any useful research data.  If Defendants really want to protect sage grouse, they would be well served to spend public funds on a better project which has been carefully prepared and analyzed according the requirements of federal law.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully pray that this motion be granted, and the Court issue a Temporary Restraining Order and/or Preliminary Injunction barring Defendants APHIS, BLM and the Forest Service from undertaking any activities to implement the sage grouse predator control project in Idaho, and further enjoining all such actions on federal lands in Idaho.

Dated:  April  __, 2002










Respectfully submitted,

_________________________________

William M. Eddie (ISB # 5800)

Attorneys for Plaintiffs 

� M-44s are spring-activated ejector devices containing sodium cyanide, intended to kill canids.





� See Fite Decl., Exh. 8 (6/20/02 Collinge Memo) (“ It’s also conceivable that an even bigger factor [in the disparate predation results on fake nests within the Cow Creek and Sheep Creek study areas] may have been the predator control work conducted by the Oregon Wildlife Services employee who works the border right up to the Idaho State line.  We learned from him this spring that he removed an estimated 2000 ravens from a feedlot (using DRC-1339) last winter.  The feedlot was apparently within about 10 miles (as the raven flies) of the edge of the Cow Creek study area.”).





�This Court’s decision in Morgan v. Walter, 728 F. Supp. 1483 (D. Id. 1989), offers important guidance here as well.  The Court in Morgan enjoined construction activities that had already commenced, where the U.S. Army Corps of Engineers failed to comply with NEPA, in order to prevent irreparable environmental harm and to preserve the plaintiffs’ rights to participate in the decision-making process under NEPA.
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