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UNITED STATES DISTRICT COURT


FOR THE DISTRICT OF IDAHO
COMMITTEE FOR IDAHO'S HIGH DESERT,
)

WESTERN WATERSHEDS PROJECT, 

)

IDAHO CONSERVATION LEAGUE, and 

)

DEFENDERS OF WILDLIFE,
 

)

Plaintiffs,               



)
CIV.______________







)

vs.                                             


)

)
 
MARK COLLINGE, Idaho Director, USDA

)

APHIS; MICHAEL V. WORTHEN, Regional
)

Director, USDA APHIS; USDA ANIMAL AND 
)
COMPLAINT 

PLANT HEALTH INSPECTION SERVICE, 
)

WILDLIFE SERVICES, an agency of the United 
)

States; BUREAU OF LAND MANAGEMENT, an 
)

Agency of the United States; and UNITED 

)

STATES FOREST SERVICE, an agency of the 
)

United States,





)


Defendants.                           


)



NATURE OF ACTION
1.
Last spring, this Court enjoined Defendants USDA Animal and Plant Health Inspection Service et al.  (“APHIS”) from implementing a program to kill alleged “predators” of sage grouse across southern Idaho, based on violations of the National Environmental Policy Act (NEPA).   CIHD v. Collinge, 148 F. Supp.2d 1097 (D. Id. 2001).  Now Defendants propose an even larger program to kill some 75% of coyotes, foxes, badgers, ravens, and other so-called sage grouse “predators” across approximately 1300 square miles of Idaho public lands, yet have still failed to comply with the requirements of NEPA.  Specifically, Defendants have simply issued a new “Environmental Assessment” (EA) to conclude that their proposed killing or disturbing of wildlife by aerial and ground shooting; use of traps, snares, M-44 cyanide devices, cyanide bait, or other poisons; placement of artificial nests or eggs; establishment of “draw” stations to attract wildlife; and other actions will have “no significant impact” upon the environment.    

2.
This case seeks declaratory and injunctive relief against a decision issued by Defendant United States Department of Agriculture Animal and Plant Health Inspection Service, Wildlife Services (hereinafter “APHIS”) to kill wildlife, degrade wildlife habitat, and harm public uses and enjoyment on nearly 31 million acres, including vast areas of federal public lands within southern and central Idaho, without required environmental analyses under the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4332, and in violation of the Federal Land Policy and Management Act, 43 U.S.C. § 1701 et seq., and the National Forest Management Act, 16 U.S.C. § 1600 et seq.
3.
Through an April 16, 2002 DECISION, supported by a Finding of No Significant Impact (“FONSI”), Decision Record (“DR”) and Environmental Assessment (“EA”) for Predator Damage Management in Southern Idaho, APHIS proposes to continue ongoing predator management actions geared toward protecting livestock interests and public safety, as well as undertake new “research” of the impacts of predator killing upon sage grouse populations across a massive landscape area.   In carrying out this new “research” project, APHIS proposes to kill some 75% of targeted sage grouse predators, including badgers, foxes, coyotes, and ravens in 6 different study areas totaling nearly 1,300 square miles.

4.
APHIS violated NEPA’s fundamental requirements to prepare an environmental impact statement (“EIS”) for all major federal actions significantly effecting the human environment, and to take a “hard look” at all environmental aspects of the wildlife eradication program issued through the Decision.  Defendants’ NEPA analysis for its proposed action consists of an out-dated, nationwide EIS, and an inadequate and flawed EA, which fails to address the full direct, indirect, and cumulative impacts resulting from the proposed predator killing actions.  

5.
Because the project is scheduled to begin immediately, causing the widespread killing of wildlife, the destruction of wildlife habitat, and the disruption of recreational use and enjoyment of public lands, and threatening irreparable harm to Plaintiffs and their interests in protecting these resources, Plaintiffs seek a temporary restraining order and/or immediate injunctive relief halting the predator killing unlawfully authorized under the FONSI/DR.  

JURISDICTION AND VENUE

6.
Jurisdiction is proper in this Court under 28 U.S.C. § 1331 because this action arises under the laws of the United States, including the National Environmental Policy Act, 42 U.S.C. § 1331 et seq., the Federal Land Policy and Management Act, 43 U.S.C. § 1701 et seq., the National Forest Management Act, 16 U.S.C. § 1600 et seq., the Administrative Procedure Act, 5 U.S.C. § 701 et seq. (hereinafter “APA”), the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., and the Equal Access to Justice Act, 28 U.S.C. § 2412 et seq. (hereinafter “EAJA”).  An actual, justiciable controversy now exists between Plaintiffs and Defendants, and the requested relief is therefore proper under 28 U.S.C. §§ 2201‑02 and 5 U.S.C. § 701‑06.

7.
Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because all or a substantial part of the events or omissions giving rise to the claims herein occurred within this judicial district, Defendants and most Plaintiffs reside in this district, and the public lands and resources in question are located in this district.

8.
The federal government has waived sovereign immunity in this action pursuant to 5 U.S.C. § 702.


PARTIES
9.
Plaintiff COMMITTEE FOR IDAHO’S HIGH DESERT (“CIHD”) is 

an Idaho non‑profit membership organization which is dedicated to the protection, restoration, and wise use and enjoyment of Idaho public lands and high desert resources.  CIHD has over 200 members, most of who live in Idaho.  CIHD, as an organization and on behalf of its members, is concerned with and active in seeking to protect and improve the riparian areas, water quality, fisheries, wildlife, and other natural resources and ecological values of Idaho’s high desert areas, including the BLM lands of southern Idaho.


10.
Plaintiff WESTERN WATERSHEDS PROJECT (“WWP”) is an Idaho-based non-profit membership organization with over 1,200 members, which is dedicated to protecting and conserving the public lands and natural resources of watersheds in the American West. WWP, as an organization and on behalf of its members, is concerned with and active in seeking to protect and improve the wildlife, riparian areas, water quality, fisheries, and other natural resources and ecological values of watersheds throughout the West, southern Idaho.  
11.
Plaintiff IDAHO CONSERVATION LEAGUE (“ICL”) is an Idaho nonprofit conservation organization with its principal place of business in Boise, Idaho.  ICL and its approximately 2,800 members are dedicated to protecting and conserving Idaho's natural resources, including its wildlife and public lands. ICL's mission is to protect and restore the clean water, wildlands, and wildlife of Idaho.  ICL, as an organization and on behalf of its members, is greatly concerned with protecting the wildlife and wildlife habitat of southern Idaho.  ICL and its members use the lands in southern Idaho that are the subject of this action for numerous recreational, educational, and scientific purposes.  ICL and its members are active in public education, administration, and legislation of conservation issues in Idaho, including wildlife issues. 

12.
Plaintiff DEFENDERS OF WILDLIFE (“Defenders”) is a nonprofit corporation with approximately 430,000 members and supporters across the nation, including over 2,300 members Idaho. Defenders is dedicated to preserving wildlife and emphasizing appreciation and protection for all species in their ecological role within the natural environment. Through education, advocacy, litigation and other efforts, Defenders works to preserve species and the habitats upon which they depend.  Defenders has invested considerable organizational resources on behalf of the ecosystems and wildlife in southern Idaho, including being a lead environmental advocate for wolves, grizzly bears, and much more.  Defenders has also invested, and continues to invest, substantial organizational resources in seeking to influence wildlife management, particularly predator management, and specifically including the activities of APHIS Wildlife Services and its predecessor Animal Damage Control.  Defendants has been active in the public participation processes for many Wildlife Services activities and policies affecting southern Idaho and elsewhere.  Defenders’ members in Idaho and around the country have also invested considerable personal and financial resources in these and other efforts to influence policy and management affecting predators, wildlife and wildlife habitat management, and Wildlife Services, in southern Idaho and elsewhere.  The interest of Defenders and its members in the predators of southern Idaho and surrounding lands is affected by Wildlife Services’ plan to attempt to eradicate up to 75% of the predators Defenders seeks to protect.  The ability of Defenders and its members to advocate on behalf of the wildlife and predators of southern Idaho and the surrounding areas is injured by Defendants’ failure to comply with the NEPA, NFMA, FLPMA, and APA because, by violating these statutory provisions, the Defendants are jeopardizing the wildlife and ecological communities we seek to sustain.  Defenders brings this action on its own institutional behalf and also on behalf of its members, who appreciate the presence of all native wildlife in southern Idaho, and who regularly have engaged in, and will continue to engage in, educational and recreational activities throughout southern Idaho.

13.
Defendant MARK COLLINGE is Director of the Idaho State Office of APHIS-Wildlife Services, and is the responsible federal official for the decisions at issue herein.  He is sued solely in his official capacity.

14.
Defendant MICHAEL V. WORTHEN is the Western Regional Director of APHIS-Wildlife Services, and is the responsible federal official for the decisions at issue herein.  He is sued solely in his official capacity.

15.
Defendant USDA ANIMAL AND PLANT HEALTH INSPECTION SERVICE, WILDLIFE SERVICES is an agency or instrumentality of the United States and is charged with conducting predator control activities in compliance with local, state and federal laws and regulations.  

16.
Defendant BUREAU OF LAND MANAGEMENT (“BLM”) is an agency or instrumentality of the United States within the U.S. Department of Interior, and is charged with managing the public lands and resources of its lands in southern Idaho in accordance and compliance with federal laws and regulations.

17.
Defendant U.S. FOREST SERVICE (“Forest Service”) is an agency or instrumentality of the United States within the U.S. Department of Agriculture, and is charged with managing the forest lands and resources within the Boise, Caribou-Targhee, Payette, Salmon-Challis, Sawtooth National Forest and the Curlew National Grasslands in southern and central Idaho in accordance and compliance with federal laws and regulations.

STATEMENT OF FACTS

18.
BLM manages over 31 million acres of public lands throughout southern and central Idaho, consisting largely of sagebrush‑steppe ecosystem, a unique terrain known for both its fragile desert landscape and its impressive biological diversity. The Forest Service manages the Boise, Caribou-Targhee, Payette, Salmon-Challis, and Sawtooth National Forests is southern and central Idaho.  BLM and the Forest Service are charged with managing and protecting habitat for the benefit of all types of wildlife, not just game animals, on the federal lands that they administer.  Both agencies are also responsible for ensuring that recreational and other uses of the land it manages are preserved. 

19
These federal lands are home to protected threatened and endangered species such as Canada lynx, grey wolf, bull trout, federal candidate species such as Columbia spotted frog and Columbia sharp-tail grouse, sensitive and other special status animal species such as pygmy rabbit, loggerhead shrike, and sage grouse, and rare plant species such as slickspot peppergrass, Owyhee clover, and smooth stickleaf.  

20.
Sage grouse is a large native bird highly dependent on intact native sagebrush habitat in western North America.  Sage grouse in Idaho may range over areas of hundreds of square miles in their annual movements between various habitat components. Like sage grouse, a number of other important reptile, bird, and mammal species are dependent on intact native sagebrush plant communities.  

21 
Loss of intact native sagebrush habitat is occurring at an alarming rate due to fire, grazing, agriculture, and increased human activity, including motorized recreation.  Sage grouse populations in southern Idaho and around the West have dropped significantly in the last decade.  It is well recognized within the scientific community that loss of habitat from fires, grazing, weed invasion, and other factors is largely responsible for declining sage grouse populations.  Grazing is known to degrade sage grouse habitat by eliminating grassy understory, destroying riparian and wet meadow areas, causing weed invasion.  

APHIS’s Ongoing Predator Killing Activities in Southern Idaho

22.
Wildlife Services is a program within the agency APHIS carrying out a central purpose of reducing or eliminating predators and other wildlife across the United States, primarily for the benefit of the livestock industry.  APHIS presently kills predators and other wildlife that impact livestock, crops, agriculture, aquaculture, forests and range, property, natural resources, and public safety

23.
APHIS has entered into an Interagency Memorandum of Understanding (“BLM-MOU”) with BLM that recognizes APHIS as the lead federal agency for the conduct of animal damage management on lands administered by BLM.  Under the BLM-MOU, APHIS is obligated to undertake appropriate NEPA review and conduct activities on BLM lands in a manner consistent with BLM Resource Management Plans and/or Management Framework Plans.   

24.
APHIS has entered into a Master Memorandum of Understanding (“USFS- MOU”) with the Forest Service that recognizes APHIS as the lead federal agency for the conduct of animal damage management on National Forest lands.  Under the USFS-MOU, APHIS is the lead agency responsible for conducting routine animal damage management operation of National Forest lands, including NEPA compliance on these activities.  

25.
BLM and the Forest Service remain independently responsible for all wildlife management on their respective lands, including predator control, and for insuring that all actions within their respective jurisdictions comply with NEPA, FLPMA and NFMA.

26.
rrently, APHIS’s predator killing activities in southern Idaho employ two regimes to ostensibly reduce threats to livestock and public safety.  These include “corrective damage management”—i.e., killing predators known to depredate on livestock; and “preventative damage management”—i.e., killing predators before any depredation occurs.  APHIS does not currently kill predators to benefit other wildlife.

27.
HIS employs both lethal and non-lethal predator control actions across southern Idaho, including: animal husbandry, habitat modification, frightening devices, calling and shooting, aerial hunting, foothold traps, cage traps, snares, ground shooting, denning (killing newborn predators in dens), hunting dogs, the Livestock Protection Collar (“LPC”) consisting of the lethal ingredient “Compound 1080,” and “M-44s” (a spring-activated ejector device containing sodium cyanide), gas cartridges, chemical immobilization/euthanasia, Telazol, Ketaset, Xylazine, Capture-All 5, Potassium chloride, and an avian toxican, DRC-1339. 

28.
HIS undertakes its predator killing program pursuant to a nationwide EIS and Record of Decision on the National APHIS-Wildlife Services program (USDA 1994). 

Idaho Fish & Game Department’s Sage Grouse Predator Project

29.
 February 2002, Idaho Department of Fish and Game (“IDFG”) reissued a Study Plan for researching the impacts of predation on sage grouse population levels in southern Idaho.  The project proposed that the State of Idaho hire APHIS to eliminate large numbers of potential sage grouse predators using all available lethal techniques employed by APHIS.

30.
The IDFG project will last six (6) years, and encompass six (6) vast areas totaling nearly 1300 square miles.  The conceptual design of the project calls for predator killing in three (3) “target areas” during Year 1 and 2, followed by a rest period of 20 months for all six (6) areas, and then the killing will resume in the “control areas” during Years 4 and 5. The three (3) initial “target areas” are Cow Creek (70 square miles), Shoshone Basin (310 sq. mi.), and Little Lost River Valley (200 sq. mi.), and the three (3) initial “control areas” are Sheep Creek (310 sq. mi.), Brown’s Bench (240 sq. mi.), and Birch Creek (140 sq. mi.).  Predator killing will occur from March 1 through June 30 of each Study Year, save the rest period identified supra.

31.
The areas subject to these predator killing activities are experiencing some of the fastest population growth in Idaho, including Owyhee County (22.5% population increase between 1990-98); Lemhi County (16.4% increase), Clark County (14.6% increase), Jefferson County (15.6% increase), and Twin Falls County (16.2% increase).  Further, recreational use on lands subject to the predator killing activities—including placement of lethal sodium cyanide capsules—is rapidly expanding.  

32.
The Study areas include many BLM special management lands such as Wilderness Study Areas (“WSAs”) and Areas of Critical Environmental Concern (“ACECs”), and other sensitive areas, that will be traversed by APHIS and IDFG employees traveling to access the target and control areas, and as they pursue wildlife and/or radio-collared birds.  

33. 
FLPMA requires BLM to manage WSAs “so as not to impair the suitability of such areas for preservation as wilderness . . . [and BLM shall] take any action required to prevent unnecessary or undue degradation of the lands and their resources or to afford environmental protection.”  43 U.S.C. § 1782.   FLPMA defines ACECs as “areas within the public lands where special management attention is required . . . to protect and prevent irreparable damage to important historic, cultural, or scenic values, fish and wildlife resources or other natural systems or processes, or to protect life and safety from natural hazards.”  43 U.S.C. § 1702(a).

34.
Among the many and diverse special management lands in the project area are the Coal Mine Basin, Bruneau-Jarbidge River Bighorn Sheep, Donkey Hills, and Summit Creek ACECs; Hawley Mountain, Burnt Creek, Bruneau River-Sheep Creek, Sheep Creek East, Sheep Creek West, and Lower Salmon Falls Wilderness Study Areas (WSAs), and watersheds which are home to species listed under the Endangered Species Act; and numerous known occurrences of BLM listed “sensitive species” of plants.

35.
The “target areas” and the “control areas” in the IDFG study are different in significant respects, including size, and, therefore, the very design of the study may cause skewed research results favoring the removal of predators by artificially inflating the numbers of predators.  Defendant Mark Collinge, himself, has expressed concern with the pairs of land selected, specifically stating that pairing a treatment area with a control area when the two have significantly different hunting season frameworks might skew results.


36.
Livestock grazing will continue to occur on all the target areas and on the control areas, as will sport hunting for sage grouse, and sport trapping of coyotes, badgers and red fox.  

37.
Detailed maps do not exist for the project areas.   The project areas which IDFG and APHIS identity as being 75-100 square miles are, in some instances, closer to 300 square miles, and APHIS has repeatedly misrepresented the size of the project areas.  Moreover, these areas are characterized by complex federal, state, and private land ownership patterns.  Therefore, APHIS is likely to unintentionally trespass onto private or state lands, either on the ground, or in its aerial gunning activities, causing unknown and un-analyzed impacts.

38.
Plaintiffs are informed and believe that APHIS and IDFG intend to implement the predator killing program as quickly as possible.  In fact, APHIS, itself, has already begun implementation of the Proposed Actions by placing artificial nests within the predator killing areas.  Further, APHIS personnel have stated publicly that federal APHIS employees will work under the control and direction of IDFG staff to proceed with the predator killing if, as happened last year, this Court enjoins APHIS itself from undertaking the predator killing.

The Environmental Assessment for Predator Damage in Southern Idaho 

39.
In February 2002, APHIS prepared a region-wide Environmental Assessment for all of its existing and proposed predator damage management in southern Idaho, an area greater than 30 million acres.  The area analyzed in the EA encompassed lands in eight (8) BLM resource areas, five (5) National Forests, one (1) National Grassland, and more than thirty (30) counties, and covers approximately thirty one million acres. The area covered includes Indian reservations, private, state, and public land under multiple management jurisdictions.  

40.
Predator control techniques approved in the EA include various livestock protection practices, as well as APHIS’ use of leghold traps, cage traps, snares, ground shooting, hunting dogs, denning, aerial hunting, and a variety of poisoning methods such as the use of sodium cyanide (M-44s), avian toxicants (DRC-1339), and chemical immobilization by lethal injection.

41.
The EA “tiers” to a nationwide EIS prepared by APHIS in 1994.  The 1994 EIS and subsequent Record of Decision analyzed APHIS’ predator control activities designed for the protection of (1) field crops, (2) fruits and nuts, (3) commercial forest/forest products, (4) grazing lands and other resources, (5) aquaculture and mariculture, (6) livestock, (7) facilities and structures, and (8) public health and safety.  The 1994 EIS did not discuss or assess APHIS’s use of predator control activities for the benefit of other wildlife, and did not assess any site specific impacts of APHIS’s predator killing activities throughout southern Idaho.  

42.
The 1994 EIS did not assess the impacts of APHIS’s predator killing activities on the fragile ecological resources of southern Idaho on any site-specific basis.  Since 1994, however, ecological and resource conditions relating to sage grouse and the sagebrush-steppe ecosystem in southern Idaho have changed in several significant ways.  There has been heightened scientific concern over the loss of large acreage of shrub-steppe habitat in southern Idaho due to fire, and documented declines in a wide array of native species dependent on sagebrush habitats.  Furthermore, since the 1994 EIS was issued new areas of protected or special use land have been designated, and new species have been added to the list of federally threatened or endangered species (such as Canada lynx and bull trout).  The Coal Mine Basin and the Donkey Hills were designated as Areas of Critical Environmental Concern (ACECs) in 1999, and these areas are both within the project area.

43.
The potential ecological impacts within the predator killing project areas from the proposed sage grouse predator elimination project were not considered or analyzed in the 1994 EIS or 2002 EA.

44.
The EA repeatedly states that APHIS will kill unsustainable levels of predators within the Project areas, including:

a. Removal of 75% of coyotes after stating that coyotes could only withstand an annual removal of 70% of their numbers and still maintain a viable population;

b. Killing of 75% of badgers after stating that badger populations can safely sustain an annual harvest rate of 30-40% annually, and recognizing that “this level of take exceeds the recommended maximum of 40% . . . .”; and  

c. Killing 75% of red foxes after recognizing that the allowable harvest level is 70%.

45.
The “kill” levels identified in the EA of both coyote (75%) and red fox (75%) exceeds the allowable harvest levels identified in the 1994 EIS, and represent a “high” magnitude of impact to both predators.  See 1994 EIS at Ch. 4., p. 10-12.  The 1994 EIS failed to identify an allowable harvest for badgers.

46.
The Cow Creek and Sheep Creek target areas, among others, include special resource concerns that were not analyzed in the EA.  For example, the Cow Creek area includes fragile habitat for rare plants; and the Sheep Creek area has been designated as part of BLM’s Backcountry Byway, and therefore receives heavy recreational use.  In the Little Lost River treatment area, a research project which involves the killing of mule deer is currently occurring which, combined with the proposed sage grouse predator killing program, would have a compounding effect on the wildlife of this area.  Such cumulative effects have not been addressed in the EA

47.
Likewise, contiguous with the Cow Creek target area on the northeastern side is a   28 square mile block of private land called “Chipmunk” lands and to the south are two blocks of land belonging to the State of Idaho, approximately 15 and 4 square miles respectively.  On the western side, more than 100 square miles of largely contiguous private land extends along Cow Creek and Jordan Creek near Jordan Valley, Oregon. Upon information and belief, APHIS already has agreements with private landowners to control predators on blocks of their land, including through the use of M-44s.  Thus, the cumulative impacts of the imminent proposal, coupled with the predator control already occurring or slated to occur on private lands, are potentially far greater than analyzed in the EA.

48.
The period for the research project, early-March through mid-June, is also the period of nesting for virtually all migratory songbirds, raptors, and the birthing periods for most native mammals, but these factors have not been analyzed in either the EA.

49.
The cumulative effects of aerial gunning coupled with intense on-the-ground disturbance from researchers checking their traps, putting out poison, placing and monitoring artificial nests, along with other non-kill “research” activities such as trapping, putting on radio collars, and following radio-collared birds have not been analyzed together with the myriad other ground disturbing activities occurring on public lands, including but not limited to livestock,  water developments, grazing, and recreational activities. 

50.
The EA fails to address the indirect effects of its proposal, such as the possible impacts to other species.  For example, aerial gunning, trapping, poisoning -- including M‑44s and corvicides -- would cause intensive disruption during sensitive nesting and fawning periods for many native species and migratory birds, and would likely impact threatened and endangered or special status bird species that live in the area.

51.
Although coyotes, red fox, badgers and ravens are the target species in this project, other non-target species which could be impacted include numerous birds of prey such as redtailed hawk, golden eagle and ferruginous hawk (which are BLM special status species), domestic dogs, wolverines, bobcats, and also threatened or endangered species such as the Canada lynx and the gray wolf.  Threats could occur to ESA candidate species such as Columbia spotted frog, which could be affected by driving vehicles across primitive road stream crossings on a daily basis. State listed species of “special concern” or BLM listed “sensitive species,” such as kit fox, may occur in the Owyhee areas.  Bobcats, wolverines, and many other species are also likely to be impacted by the disturbance of intensive “research” activity coupled with predator killing. 

52.
The methods chosen for predator elimination also raise serious concerns.  The use of the M-44 cyanide device is extremely dangerous, and is thus carefully regulated and requires a permit from the Environmental Protection Agency for most uses.  APHIS has not obtained the necessary permits from the EPA.  M-44's may not be used in areas within national forests or other federal lands set aside for recreational use, or in areas where federally listed threatened or endangered species might be adversely affected.  Nevertheless, the description of this project indicates APHIS may use M-44's in any and all of these types of lands.  The predator killing project would set the controversial precedent of using M-44s for the first time to kill predators of a wildlife species not listed under the Endangered Species Act.  

53.
APHIS failed to consult with affected Indian tribes about the impacts of the predator removal project.  Nor did APHIS analyze the impacts of this project on all affected BLM and other federal, tribal, state and private lands in both Idaho and adjacent states have never been examined.

54.
On April 16, 2002, based on its EA, APHIS issued a Finding of No Significant Impact (“FONSI”) and Decision Record (“DR”) for its region-wide predator management activities.  Neither APHIS nor any other Defendant completed an EIS for APHIS’s predator management activities in Idaho.

55.
Because Defendants may begin these predator killing activities imminently, injunctive relief is needed to prevent irreparable harm during the pendency of this action, including the irreversible killing and/or disturbance of wildlife, degradation of public lands, and deprivation of Plaintiffs’ procedural and other interests.  


CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF:

VIOLATIONS OF NEPA AND APA
56.
Plaintiffs reallege and incorporate by reference all preceding paragraphs. 

57.
This First Claim for Relief challenges Defendants’ violation of NEPA in failing to prepare an Environmental Impact Statement for the Proposed Actions, in failing to undertake a thorough and objective assessment of the environmental implications of the Proposed Actions, and in illegally segmenting the predator killing project and implementing portions thereof under a Categorical Exclusion.  

58.
NEPA requires all federal agencies to undertake a thorough and public analysis of the environmental consequences of proposed federal actions, including a detailed EIS for all “major Federal actions significantly affecting the quality of the human environment.” 42 U.S.C. § 4332(2)(C).  NEPA also requires cumulative analyses of the likely environmental impacts of proposed actions. See 40 C.F.R. §§ 1508.7; 1508.25(a)(2). Such analyses must include consideration of a reasonable range of alternatives to a proposed action. 42 U.S.C. § 4332(2)(C)(iii) (alternatives); see also 40 C.F.R. § 1502.14 (alternatives including the proposed action).
59.
Defendants violated NEPA and the federal regulations in multiple respects through issuance of the FONSI/DR for the Predator Damage Management in Southern Idaho EA, including:

a.
 Failure to prepare an EIS addressing the proposed actions and alternatives to them; 

b. Failing to take the requisite “hard look” at all the significant and potential environmental impacts of the proposed actions in the EA; 

c. Failure to fully consider the cumulative effects of the proposed action in association with past, present and reasonably foreseeable future actions, and segmenting the predator killing project to avoid further NEPA scrutiny; 
d. Failing to consider an adequate range of alternative courses of action that meet the proposals’ stated need and purpose; and 
e. Illegally segmenting the predator killing project, and issuing a Categorical Exclusion covering the placement and monitoring of fake nests to determine predation rates.
60.
The magnitude and complexity of the Proposed Actions, including both on-going predator killing ostensibly to benefit livestock and public safety and the predator killing to ostensibly benefit sage grouse, requires Defendants to study its full range of impacts in an EIS.  However, Defendants have not complied with NEPA by preparing an EIS.  Instead, Defendants have improperly relied on the EA, and tiered the EA to an out-dated programmatic EIS.    

61.
Defendants’ failure or refusal to undertake lawful and proper environmental review as required by NEPA is arbitrary, capricious, an abuse of discretion, not in accordance with law and/or constitutes agency action unlawfully withheld or unreasonably delayed under § 706 of the APA, which has caused or threatens serious prejudice and injury to Plaintiffs’ rights and interests.


WHEREFORE, Plaintiffs pray for relief as set forth below.

SECOND CLAIM FOR RELIEF:

VIOLATIONS OF FLPMA AND APA

62.
Plaintiffs reallege and incorporate by reference all preceding paragraphs. 

63.
The Federal Land Policy Management Act governs the management of the federal public lands by the Bureau of Land Management.  Under FLPMA, BLM must develop land use plans for the public lands under its control.  43 U.S.C. § 1712.  All resource management decisions made by BLM must conform to the approved land use plan.  See 43 C.F.R. § 1610.5-3(a).  In order to conform with a land use plan, a resource management decision “shall be specifically provided for in the plan, or if not specifically mentioned, shall be clearly consistent with the terms, conditions, and decisions of the approved plan.”  43 C.F.R. § 1601.0-5.  Prior to carrying out a proposed action that is not clearly consistent with the land use plan, BLM must amend the plan, complying with NEPA and allowing for public participation.  See 43 C.F.R. §§ 1610.5-3, 1610.5-5.


64.
Defendants violated FLPMA and the federal regulations in multiple respects through issuance of the FONSI and DR for the Predator Damage Management in Southern Idaho EA, including:

a. Violating the Challis Resource Area Resources Management Plan (“RMP”) (BLM 1998) prohibition on motorized vehicle use within the Donkey Hill ACEC from December 16 through April 30, see RMP at Vol. 1, p. 32;

b. Violating the Challis Resource Area RMP by failing to protect the crucial elk habitat identified as a critical value within the Donkey Hill ACEC, and failing to fully analyze any potential adverse effects on bighorn sheep or elk populations, see RMP at Vol. 1, p. 95, no. 6;

c. Violating the Challis Resource Area RMP by failing to protect the critical and unique values, including wetland, rare plant and special recreation values, of the Summit Creek ACEC, see RMP at Vol. 1, p. 38;

d. Violating the Challis Resource Area RMP by permitting land uses which will degrade habitat areas for sage grouse, raptor nest sites, and elk calving areas, within designated restricted periods, see RMP at Vol. 1, p. 96, no. 8;

e. Violating the Jarbidge Resource RMP (BLM 1985) by undermining Wildlife Habitat Occupancy Restrictions for mule deer, antelope, sage grouse, and other sensitive species, compare RMP at 92 and Map 3-5;

65.
Defendants’ authorization of predator killing activities in violation of land use plans, FLPMA, and federal regulations is arbitrary, capricious, an abuse of discretion, not in accordance with law and/or constitutes agency action unlawfully withheld or unreasonably delayed under § 706 of the APA, which has caused or threatens serious prejudice and injury to Plaintiffs’ rights and interests.


WHEREFORE, Plaintiffs pray for relief as set forth below.

THIRD CLAIM FOR RELIEF:

VIOLATIONS OF NFMA AND APA

66.
Plaintiffs reallege and incorporate by reference all preceding paragraphs.
67.
The National Forest Management Act of 1976, 16 U.S.C. § 1600 et seq., in conjunction with numerous other laws, governs management of the National Forest System, and requires that all uses and occupancy of Forest Service lands shall only be pursuant to permit or other Forest Service authorization consistent with forest plans and other requirements of law.  

68.
Pursuant to NFMA, Defendants are required to maintain biological diversity, ecosystems, and ecological communities and interactions on National Forest System lands.  Defendants must “provide for diversity of plant and animal communities based on the suitability and capability of the specific land area in order to meet overall multiple-use objectives . . .,” 16 U.S.C. § 1604(g)(3)(B); “preserve and enhance the diversity of plant and animal communities, including endemic and desirable naturalized plant and animal species . . .,” 36 C.F.R. 219.27(g); “provide for and maintain diversity of plant and animal communities to meet overall multiple‑use objectives,” 36 C.F.R. 219.27(a)(5); and  “provide for diversity of plant and animal communities . . . consistent with the overall multiple‑use objectives of the planning area.” 36 C.F.R. § 219.26.  Further, “[r]eductions in diversity of plant and animal communities and tree species . . . may be prescribed only where needed to meet overall multiple‑use objectives.” 36 C.F.R. 219.27(g).
69.
Defendants’ actions taken pursuant to this EA are not properly authorized by valid special use permit or other authorization consistent with NFMA, and would not provide for, maintain, preserve, or enhance the diversity of animal communities on National Forests as required, but would reduce, degrade, and diminish the diversity of animal communities, in a manner unnecessary to achieve multiple-use objectives. Diversity of animal communities will be reduced through significant mortality of both target species, as discussed supra, and non-target wildlife.  Diversity of animal communities will further be reduced by severe and irreparable habitat degradation.  The aforementioned reductions in diversity can have cascading or ripple effects through the animal communities Defendants are required to maintain.  
70.
Defendants’ authorization of predator killing activities in violation of NFMA and federal regulations is arbitrary, capricious, an abuse of discretion, not in accordance with law and/or constitutes agency action unlawfully withheld or unreasonably delayed under § 706 of the APA, which has caused or threatens serious prejudice and injury to Plaintiffs’ rights and interests.
         WHEREFORE, Plaintiffs pray for relief as set forth below.

PRAYER FOR RELIEF
Plaintiffs respectfully request that the Court grant the following relief:

A.
Order, declare and adjudge that Defendants have violated NEPA, FLPMA, NFMA and the APA by approving the FONSI/DR authorizing predator damage management in southern Idaho;  

B.
Reverse and set aside Defendants’ FONSI/DR for the project as being arbitrary, capricious, abuse of discretion and contrary to law;

C.      Issue temporary restraining order(s), preliminary injunction(s) and/or permanent injunctive relief as requested by Plaintiffs to halt APHIS’s predator killing activities, including by enjoining the use of federal funds or federal personnel to carry out the predator killing activities, and all predator killing to benefit sage grouse and other wildlife on all federal lands;

D.      Award Plaintiffs their reasonable costs, litigation expenses, and attorney’s fees associated with this litigation pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412 et seq. and all other applicable authorities; and

E. Grant such further and other relief as the Court deems just and proper.

Dated this ___ day of April, 2002


Respectfully submitted,

                                
_________________________

William M. Eddie (ISB # 5800)

LAND AND WATER FUND OF THE ROCKIES

P.O. Box 1612 

Boise ID 83701

Phone: (208) 342-7024

Fax:  (208) 342-8286

Laurence (“Laird”) J. Lucas (ISB # 4733)

LAW OFFICES OF LAURENCE J. LUCAS

P.O. Box 1342

Boise, Idaho 83701

(208) 424-1466

(208) 342-8286 (fax)

Michael Leahy (D.C. Bar # 476062)

DEFENDERS OF WILDLIFE

1101 14th St. NW #1400

Washington, DC  20005-5605

Phone: (202) 682-9400 

Fax: (202) 682-1331

Attorneys for Plaintiffs Committee for Idaho’s High Desert, Western Watersheds Project, Idaho Conservation League, and Defenders of Wildlife
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